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Abstract

The past decade witnessed growing interest in the legal category of human trafficking in international and national law. Anti-trafficking laws and policies that proliferate around the globe are influenced predominantly by a transnational crime framework, and a human rights framework to trafficking. Surprisingly, although human trafficking is defined in international instruments as an issue of labor exploitation, anti-trafficking policies are not informed by a labor rights framework. The article argues that the language and methods of human rights do not suffice to effectively counter human trafficking, and that for anti-trafficking efforts to become effective trafficking needs to be understood predominantly as an issue of economic labor market exploitation, that should therefore be dealt with using the tools of labor and employment rights. The article explores the reasons for the absence of a labor framework to anti-trafficking regimes, and argues that there is a conceptual tension between labor rights and human rights concerning trafficking. The two frameworks pursue different goals, operate under different assumptions, and use different legal strategies to bring about change. The deep tension between the human rights and labor rights frameworks suggests that in order to incorporate a labor framework into the current human rights framework to anti-trafficking significant adjustments to the current regime – both discursive and structural – are required.

I. Introduction
The past decade witnessed growing interest in the legal category of human trafficking in international and national law.
 Alongside the growing attention, interest, and resources devoted to curbing human trafficking, the question of what are the best strategies to combat it remains undetermined and controversial. The main locus for this debate has been the creation and implementation of the United Nations Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children, 2001 (hereinafter: the Trafficking Protocol), the most significant international anti-trafficking instrument to-date. 

Since its adoption, the Trafficking Protocol has garnered significant of criticism. The main criticism of the Protocol has been its weak commitment to human rights and its strong transnational crime agenda. The Protocol includes strong binding obligations to criminalize trafficking and enhance border control, and only soft recommendations for countries to deal with root causes of trafficking and protect those who were trafficked. Indeed, this is not surprising, given the Protocol’s 'habitat.' The Protocol was born under the auspices of the United Nations Drug and Crime commission and has supplements the United Nations Convention Against Transnational Organized Crime, 2000.  Yet despite its origins outside the traditional human rights quarters of the UN, and the weak language it contains, the Trafficking Protocol was successfully used by human rights and other civil society organizations to push states to take action to protect and provide services for those trafficked. 

Notwithstanding this significant use of the Trafficking Protocol to promote human rights, I argue that the language and methods of the human rights framework do not suffice to effectively counter human trafficking. I suggest that trafficking should be understood predominantly as an issue of economic labor market exploitation, that should therefore be dealt with using the tools of labor and employment rights. Labor and employment rights were developed to bring about structural changes in labor markets in order to recalibrate the bargaining positions, and eventually the distribution of wealth, between capital and labor. These tools are therefore better suited to deal with the institutional aspects of labor market exploitation which structure the reality of human trafficking, rather than the paradigmatic human rights approach.

In what follows I explore the costs and benefits of incorporating a labor framework into the anti-trafficking regime that currently consists of a mix of human rights and transnational crime frameworks. An assumption that lurks in the background of this discussion is that the human rights framework and the labor rights framework are distinct, and not necessarily synergetic. Part II of the article introduces the current legal definition of trafficking and the main elements of the international implementation of the Protocol. Part III then explores the assumption that labor rights and human rights are in tension, by providing an overview of the relation between these two normative fields in general, beyond the context of trafficking. It then proceeds to show how these differences play out in the context of trafficking, asking three related sets of questions: (1) What does the current anti-trafficking regime have to offer to a vulnerable and exploited trafficked worker? (2) What assumptions does this regime entail about precarious work, gender, and market dynamics? (3) Can a labor framework be incorporated into the existing anti-trafficking framework, and if so what would it offer to a vulnerable exploited worker that the current anti-trafficking regime does not? In order to answer this last question part IV maps the main axes of divergence between the human rights and the labor rights frameworks in relation to labor trafficking: The main axes of divergence discussed are assumptions of agency or victimhood of trafficked persons. The second difference revolves around conceptualizing exploitation in the context of trafficking as part of a continuum of labor market practices, or as an exceptional and distinct crime. The third difference, resulting from the previous two, is the difference in strategies pursued to bring about change. The differences in assumptions, goals and strategies suggest that in the context of trafficking, the labor rights framework cannot simply complement the human rights framework. Rather, the incorporation of the labor rights framework requires re-thinking and re-negotiating some basic tenets of the current human rights framework to trafficking. I conclude, in part V, by asking what the current anti-trafficking regime would lose and what would gain by an incorporation of the labor framework. I argue that incorporation of a labor perspective into the current anti-trafficking paradigm is required in order to address the structural labor market power disparities that are the root cause of trafficking.
II. The Law of Trafficking
While human trafficking received significant national and international attention in the last decade, the legal engagement with trafficking is by no means a new global trend. An international treaty on trafficking was adopted as early as 1904, with following conventions signed in 1910, 1921, 1933 and 1950.
 However the first generation of anti-trafficking conventions considered a somewhat different phenomenon. While the instruments did not define the meaning of trafficking, they generally referred to what was known as 'the white slave trade'
 - the movement of women and girls across borders for the purpose of prostitution. The second generation of anti-trafficking instruments, which began in the 1990's and culminated in the promulgation of new legal commitments by the international community in 2000,
 comprehensively defined trafficking for the first time,
 offering a significantly broader definition, encompassing the experience of both men and women that find themselves in situations of forced labor, servitude, slavery and slavery-like practices, and organ removal, within or beyond the borders of their countries of origin.

The most commonly used definition of trafficking in the second generation instruments was established in the Trafficking Protocol. According to Article 3 of the Protocol, trafficking entails three elements:  (1) a required action: "the recruitment, transportation, transfer, harbouring or receipt of persons." (2) Certain means used to secure the action: "the threat or use of force or other forms of coercion, of abduction, of fraud, of deception, of the abuse of power or of a position of vulnerability or of the giving or receiving of payments or benefits to achieve the consent of a person having control over another person." (3) And the end purpose exploitation. 
 The Protocol defines exploitation expansively to include, at a minimum, "the exploitation of the prostitution of others or other forms of sexual exploitation, forced labour or services, slavery or practices similar to slavery, servitude or the removal of organs." 
 The broad definition of exploitation, that is both gender neutral and goes beyond prostitution to include various type of labor market exploitation, is one of the Protocol's significant achievements. 

The Protocol's provisions, including its definition of trafficking, were the result of deliberations between states, intergovernmental organizations, a coalition of various UN agencies
 and NGOs,
 that took place in the UN Centre for International Crime Prevention in Vienna from January 1999 until October 2000, during the meetings of an ad-hoc Committee under the auspices of the UN Crime Commission ("The Vienna Process"). Most of the NGOs that lobbied the Vienna Process were feminist groups that were divided in their attitudes towards prostitution/sex work.
 Broadly, the feminist groups were split into two camps. One camp, the 'human right caucus,'
 viewed prostitution as a form of marginalized and often precarious work but work nonetheless – the kind that a woman can meaningfully and rationally choose to pursue.
 The other camp, led by the Coalition Against Trafficking in Women (CATW),
 viewed prostitution as intrinsically violent against women.
 The main battle between the camps was whether the definition of trafficking should include non-coerced adult migrant prostitution.
 The Protocol ended up framing consent as relevant in cases that do not involve coercion, but irrelevant when traffickers use one of the wide array of coercive means detailed above.
 By using this somewhat clumsy formulation the instrument avoided taking sides in the debate whether prostitution is inherently a form of violence or can be freely chosen.
 

While the struggle over the nature of prostitution was being fought on the feminist side, other aspects of the Trafficking Protocol received less attention, and little cooperation, namely issues of human rights and labor rights.
  This preoccupation cleared the way for the security interests of states, in curbing illegal migration, to determine various (though not all, as will be explained later on) aspects of the Protocol. As its institutional location - a supplement to the Convention Against Transnational Organized Crime - suggests, the main concern of states with the Protocol was not one of human rights or women's rights, but rather a concern about transnational crime and illegal migration. 
 As Anne Gallagher, who participated in the Vienna Process as the representative of the UN high commissioner on human rights, notes, "the end result confirmed the harsh truth that these negotiations had never really been about human rights. Any victories on our side were both hard won and incomplete." 

The main discontent of those concerned with human rights was in relation to the Protocol’s weak commitments to the protection and support of victims of trafficking. Marjan Wijers, who represented the Dutch Foundation Against Trafficking in Women, that was part of the human rights caucus in Vienna, reported that aside from the definitional issue, the caucus' second lobbying goal was the "inclusion of strong human rights protections for trafficked persons in the Protocol, separate and distinct from their value as witnesses for the prosecution."
 Yet this effort was not as successful. She notes that government delegates from destination countries (countries to which persons are being trafficked) refused to take on mandatory requirements for protection, resisting the demand to safeguard the human rights of non-nationals, and opted to leave such protections discretionary. 
 Despite lobbying efforts by the feminist networks and the inter-agency coalition, the Trafficking Protocol's provisions concerning assistance and protections for victims of trafficking, in articles 6-8 to the convention, were all phrased in discretionary language. 
 
The transnational crime frame – that focuses on the challenge to states of criminal networks that transcend national borders, and responds to the challenge with strengthened international cooperation on border control and the criminalization of actors involved in trafficking - ended up being the Protocol's most dominant characteristic. The Protocol's emphasis on the transnational crime frame greatly influenced state behavior and the policies adopted in response to the problem of trafficking, and led to the proliferation of criminalization norms relating to human trafficking,
 and possibly to a strengthening of border controls. 
 The main focus of anti-trafficking criminal legislation and policy around the world has been on sex trafficking. Although trafficking into non-sex sectors arguably accounts for the larger share of trafficking activity,
 and despite the expansive definition of trafficking in the Protocol, the focus of anti-trafficking policies, laws and campaigns worldwide has nonetheless settled on the movement of women and girls across borders and into prostitution.
 
Despite these characteristics the Protocol, and particularly its implementation dynamics, also promoted a human rights frame to trafficking. It established a broad definition of trafficking that encompasses many if not most contemporary forms of labor exploitation, creating an obligation on states to criminalize trafficking as well as some (admittedly weaker) standard-setting regarding the protection and support of victims.
 The Trafficking Protocol further led to the development of a wider international legal framework that includes regional treaties, a canon of state practices, as well as various policy instruments and tool kits to better combat trafficking and assist and protect trafficked persons.
 A UNODC Global Report from 2009 shows that a majority of the 155 states surveyed took steps towards the protection of trafficked persons, mandating in national legislation elements that the Protocol made discretionary such as provision of housing, medical services, working permits, and access to legal remedies.
 While these steps have been criticized by some as inadequate, incomplete, and at time harmful,
 in some cases they grant assistance and protection to exploited workers where none existed before.
A significant catalyst to the quick diffusion of anti-trafficking norms was a domestic statute, with international ambition, enacted by the United States. Several weeks before the Trafficking Protocol was adopted by the UN General Assembly, the United States enacted the Trafficking Victims Protection Act of 2000 (TVPA).
 The TVPA defines sex trafficking expansively to include non-coerced migrant prostitution, yet the statute limited application of its key operational terms to "severe forms of trafficking,"
 that do require "force, fraud, or coercion."
 The TVPA established a system of sanctions against countries that do not comply with its requirements to ban "severe forms of trafficking". To ensure compliance, the TVPA places a set of financial sanctions on countries that fail to meet certain "minimum standards" for the elimination of trafficking.
 The TVPA stipulates that a country that receives a non-complying assessment (tier three) risks the withholding of non-humanitarian, non-trade-related financial assistance.
 Although its over-all impact on combating trafficking is questionable, the ambitious reach of the TVPA was felt all over the world, leading many countries to respond by passing laws that criminalize trafficking, and offer assistance and support to victims.

In order to implement the legislation, an annual country report on anti-trafficking measures was established. The Trafficking in Persons (TIP) Reports includes "an assessment of the efforts by the government of that country to combat such trafficking."
 From 2001 to 2008, under the Bush administration, and propelled by a coalition of Evangelical Christians, neo-conservatives, and radical feminists,
 the annual TIP reports regularly conflated trafficking with prostitution, and therefore equated measures towards the criminalization of prostitution as anti-trafficking measures. TIP reports in fact turned into global reports on state attitudes towards prostitution, advancing "an aggressive US government campaign against prostitution."
 This approach seems to have changed in the last two years of the Bush administration, when, in 2006, the report began paying greater attention to other forms of labor trafficking.
 Whether this change is merely rhetorical, or whether it will actually affect labor-migration in destination countries remains to be seen, but as a change of emphasis it brings with it great potential for wider use of anti-trafficking policies. It further brings to the forefront a third, alternative, and somewhat forgotten, framing of the problem of trafficking – the labor framework.

The labor frame to trafficking was almost non-existent in the discussions around the Trafficking Protocol and is similarly missing from its implementation. The labor framework focuses on the trafficked individual as a worker who was exploited in a market context and addresses his or hers working conditions and workers’ rights.
 From a labor perspective, it is the trafficked person’s "illegal status, the lack of legal migration opportunities — in combination with the demand for work in the informal sector — the unregulated and unprotected character of the types of work open to them, and the unavailability of work in their own country"
 that is understood to be the root cause for trafficking that needs to be remedied. Accordingly, adopting a labor framework to trafficking entails paying attention to the exploited person's bargaining power and finding the solution to her vulnerability in economic and social empowerment. 

Much of the literature and debate around trafficking has revolved around the diverging agendas of the human rights framework versus the transnational crime framework in relation to trafficking.
 The labor perspective was practically insignificant in the debate because of the moral outrage that accompanied the focus on trafficking for the purpose of prostitution. The labor perspective appears to have "become" relevant again because of global willingness, expressed in the recent TIP reports, to consider trafficking as including other forms of precarious work, beyond the sex industry context. While I believe the labor perspective is just as crucial for sex trafficking as it is to other forms of labor trafficking, it is "easier" to discuss the labor aspects, and for many to see their relevance, when the focus shifts to trafficking outside the sex industry. 

The low visibility and little influence of the labor framework on the Vienna process and the Trafficking Protocol is perhaps regrettable but certainly not surprising given the dominance of the transnational crime framework and the proclaimed interest of states to treat trafficked persons as mere witnesses in the prosecution of traffickers. If the (relatively) less controversial human rights framework stood on shaky grounds during the Vienna process, then a labor perspective would have had even less sway. Yet ten years after the Trafficking Protocol's passage it is time for the international community, countries, and particularly NGOs involved in trafficking to reconsider its relevance. To that I turn next, first delineating the difference between labor rights and human rights perspectives outside the context of trafficking, and then outlining the possible significance of a labor perspective in relation to trafficking in persons.
III. Labor rights v. Human rights
a. The Human Rights Paradigm and the Challenge of Labor Rights

Are labor rights a subset of human rights? Until two decades ago the answer to this question by both movements would have probably been "No." The labor rights and the human rights movements operated on tracks that were, at best, parallel.
 Conceptually, these two sets of rights target different power arenas: while human rights were traditionally used on curbing the power of the state, labor rights were used to shape the power balance in the market. Additionally, while human rights most often concern the power of the individual against the state, labor rights traditionally are more collectively oriented.
 

The conceptual difference leads to a significant divergence in the ways the two movements operate to realize these rights. The labor movement, namely trade unions, rarely worked side by side with human rights groups, or used the human rights language.
 Trade unions focused on the right to unionization and collective bargaining, as the main path to improve workers working conditions and increase workers' share of profit. On the other hand, the human rights movement that emerged after World War II, showed little interest in the rights of workers.
 Although freedom of association and the right to decent wage were recognized in the 1948 Universal Declaration of Human Rights,
 unions and collective bargaining were generally seen by human rights activists as primarily economic issues that are peripheral, if not exogenous, to the human rights project. 
  

Despite significant shared goals among the labor rights and the human rights movements - mainly commitment to distributive justice, promoting the interests of structurally disadvantaged groups and individuals, and using legal mechanisms and the strategy of rights-claims as main tools for achieving these ends – they movements greatly differed in emphasis as well as method. The labor movement emphasized class struggle and solidarity, social and economic issues, contextual and bargained for regulation, and operated through collective bargaining. The human rights movement emphasized identity-based struggles, civil and political issues, absolute universal values, and entrenching human rights in constitutions and state legislation.

However, despite these historical differences in emphasis and method, since the 1990's, the human rights and labor movements are both going through significant transformations, leading to certain points of convergence.
  On the human rights side, after the collapse of communism, due to increasing wealth disparities inside and among countries brought about by globalization, and following the critique of human rights activists from developing countries, the international human rights movement has been increasingly concerned with social and economic rights, material inequality and solidarity.
 On the labor side, declining membership in trade unions, globalization and the strengthening of neo-liberal socio-economic agenda
 sent the labor movement looking for new sources of legitimacy, modes of operation, and membership base.
 

While both movements changed (and keep changing) to meet new challenges, the labor movement has been going through a deeper transformation, adopting a new discourse of fundamental rights, akin to the human rights paradigm.
 Perhaps the most noticeable turning point was the International Labor Organization's (ILO) 1998 Fundamental Declaration of Principles and Rights at Work.
 In the Fundamental Declaration the ILO, in the spirit of the human rights tradition, identified four categories of core labor rights that are universal, absolute, non-contextual that all member states should work towards. The four core labor rights designated as fundamental were freedom of association and collective bargaining, abolition of forced labor, elimination of child labor, and freedom from discrimination.
 The Fundamental Declaration creates a conception of labor rights that goes beyond 'mere' workers’ rights, and seeks to protect universal interests.
 Vested with the moral content of human dignity, it imbues labor rights with new normative legitimacy.
 At the same time, unlike the traditional ILO projects that focused on standard setting and raising, and following the human rights genre, the Declaration focuses on prohibiting certain practices rather than building mechanisms to change institutions and outcomes and labor market results.
 
Labor law scholar Kevin Kolben recently argued that the new convergence between labor rights and human rights, which he perceived to be mostly strategic,
 carries with it significant costs to the labor movement that "may inhibit the long-term effectiveness of this approach."
 Kolben argues that this trend may end up debilitating labor rights actors who seek to question fundamental economic relationships in society, challenge material distribution patterns among labor and capital, and achieve their goals via direct and collective action.
 In what follows next I argue that the case of human trafficking is a case in point. I suggest that the fact that a human rights frame, not complemented by a labor rights frame, informed the shaping and implementing of the international anti-trafficking regime impaired its ability to change the fundamental economic and social relationship that stands at the root of trafficking. 
b. Trafficking in Workers
The expansive definition of trafficking adopted in the Trafficking Protocol is predominantly about labor exploitation. Section 3(a) of the Protocol defines the end purpose of trafficking – exploitation – to include "the exploitation of the prostitution of others or other forms of sexual exploitation, forced labour or services, slavery or practices similar to slavery, servitude or the removal of organs." Yet the issue of labor rights and workers’ rights remains mostly off the table when it comes to trafficking and is not mentioned in the international or national laws relating to trafficking.
 This is particularly surprising, considering that at the heart of trafficking stands labor exploitation: many trafficked persons who enter into a precarious working situation, in search for employment and economic opportunities, know what kind of work they will engage in, but end up facing harsh working conditions and exploitation.
 Accordingly an attempt to deal with the harsh and excessively exploitative working conditions in labor sectors that are prone to trafficking would be one possibly effective way to combat trafficking.
Various reasons can explain the absence of the labor perspective from the Vienna process. First, the UNODC, a body that is not necessarily sensitive to, or interested in, labor issues, is the UN custodian of the Convention against Transnational Organized Crime and its Protocols, including the Trafficking Protocol. Second, the traditional focus of trafficking on prostitution makes the introduction of labor rights discourse highly controversial due to deep disagreements about the nature of prostitution. Finally, the ILO – the UN agency most suitable to introduce the labor perspective into the negotiations – was perhaps reluctant to suggest labor protections to victims of trafficking due to a controversy within the ILO about the issue of the extension of social and labor protections to sex workers, that erupted shortly before the Vienna process.
 Strong criticisms of a 1998 ILO report that suggested, among other measures, the economic recognition and the extension of labor rights to sex workers, may serve as an explanation to the ILO's peripheral role in the Vienna process. 
(i) ILO's approach to trafficking

It is worth elaborating on the ILO's approach to trafficking, since its position stands as an example to the discord between the labor and the human rights frames to trafficking. Only after the introduction of the Trafficking Protocol The ILO systematically incorporated the trafficking framework into its reports. Previously trafficking was not of particular interest to the ILO, presumably because it was understood to be limited to sex trafficking. Since 2001 trafficking became more prominent in the ILO's agenda, understood to be a subset of forced labor,
 and is therefore dealt with under the auspices of the Forced Labor Conventions
 and Fundamental Principles Convention, and particularly through the Special Action Program to Combat Forced Labour (SAP-FL).
 Yet, even when trafficking was included in the scope of the ILO's concern, the ILO was slow to adopt a labor perspective to trafficking.
 This is particularly evident in the ILO Global Reports about forced labor. 
The Global Reports are annual reports on one of the four categories of core labor rights identified at the 1998 Declaration of The Fundamental Principles And Rights At Work. So far three Global Reports were dedicated to forced labor, in 2001, 2005, and 2009.  Reading the three reports side by side shows an evolution in the ILO's use and understanding of trafficking. Closely after the Trafficking Protocol, in its 2001 Global Report, the ILO meaningfully discusses trafficking for the first time. In the 2001 Global Report trafficking is treated as a "burgeoning phenomenon"
 and is mentioned mostly as an issue of women and children in prostitution and domestic service.
 In 2001 the discussion of the response to trafficking follows the criminal and human rights approach.
 This changed, to some extent, in the 2005 Report.
The 2005 ILO Global Report attempts to incorporate trafficking more fully in the forced labor paradigm, yet the incorporation is still far from smooth. While reading the report the exact relationship between the two categories, and particularly the distinct nature of trafficking remains unclear. In the report the ILO offers a typology of three types of forced labor: forced labor imposed by the state (such as forced labour exacted by the military, compulsory participation in public works, and forced prison labour), forced labor imposed by private agents for commercial sexual exploitation, and forced labor imposed by private agents for economic exploitation.
 On top of this typology "a distinction was drawn between forced labourers who were trafficked and those who were not trafficked".
 But who would be considered trafficked? The report suggests that this question is far from simple,
 and except for citing the Trafficking Protocol definition,
 provides no clear answer to the methodology used to distinguish between situations of forced labor and trafficking.
 A close reading of the report suggests that the report collapses trafficking and migration together. Although the report states that not all migrant workers in forced labor are trafficked,
 the chapter dedicated to trafficking mentions only migrants as victims of trafficking.
 
While in 2005 the difference between trafficking and forced labor remained unclear, the 2009 ILO Global Report changes the typology of forced labor. The new typology distinguished between state actors and private actors, but among the latter it no longer distinguishes between forced labor imposed by private actors for commercial sexual exploitation and forced labor for economic exploitation. The new distinction is "between forced labour imposed by the State for economic, political or other purposes; forced labour linked to poverty and discrimination in the developing countries; and forced labour that arises from migration and trafficking across the world, often associated with globalization."
 Under this new typology it becomes evident that trafficking is understood as forced labor that involves migration. 
In identifying means to put an end to forced labor and trafficking, the 2005 and 2009 Global Reports reports go beyond the transnational crime and human rights (victim-centered) frames and suggest that: "policies and programmes need even to go beyond these two approaches. They may also need to identify the structural factors – perhaps in the operation of land, credit or labour markets, or even in aspects of contemporary globalization – which can explain the persistence or even growth of forced labour practices."
 The report mentions that addressing trafficking from a forced labor perspective can improve action plans against trafficking. This perspective will require "capacity building for national institutions involve[ing] employers’ and workers’ organizations, labour courts, labour inspection services and employment agencies, as well as the police and other agencies responsible for the enforcement of criminal justice."
 These recommendations do not significantly distinguish between trafficking and forced labor. Trafficking in the report appears to be a category that, in and of itself, does not add nuance to an understanding of the root causes or the policy solutions to severe forms of labor exploitation. Accordingly, the reports suggest that the human rights approach to trafficking seems to be, at best, a partial response to trafficking, and that, from a labor perspective, trafficking, much like forced labor, is better dealt with via structural labor and employment rights.
 However, the ILO remains relatively marginal in developing and influencing national anti-trafficking regimes internationally. Trade unions are minor actors (and often show little interest) in getting involved in anti-trafficking work.

The ILO on the one hand celebrates the increased international attention to severe labor exploitation and forced labor that trafficking brought about,
 and on the other hand, does not seem to find trafficking a useful concept to deepen our understanding or our ability to identify solutions to severe forms of labor exploitation. The ambivalent reaction to trafficking, I believe, can be explained by taking a closer look at the current anti-trafficking legal framework, as it developed following the TVPA and the Trafficking Protocol. As suggested earlier, the Trafficking Protocol is most commonly criticized for being overly focused on criminal enforcement.
 However, from a labor perspective it seems that even if the protection of victims of trafficking was at the center of the regime,
 and the Protocol was implemented in a way that reflected commitment to human rights, the anti-trafficking legal regime would still be relatively ineffective in curbing workers' trafficking. From the perspective of workers’ rights and labor rights, the anti-trafficking framework has little to offer.
(ii) Human Rights approach to trafficking 

What would be the best practice for an anti-trafficking legal regime, from a human rights perspective? The Trafficking Protocol, due to its dominant international crime perspective, is not a useful place to find an authoritative answer. Yet, I will still begin there in order to survey the mostly non-obligatory elements of the Protocol, that reflect a human rights perspective, even if a non-satisfactory one,
 and that had significant impact on the way the anti-trafficking regime has been shaped since the Protocol came into force in 2003. I will then turn to various best practices and standard setting documents of major NGOs that were developed in preparation for the Protocol's negotiation and implementation phases.
The Trafficking Protocol includes three state obligations towards victims of trafficking, known as the "3 P's": Prevent, Protect, and Prosecute.
 While the Protocol's strongest obligatory language relates to the criminalization of trafficking, securing borders, preventing trafficking, and creating a path to grant private law remedies,
 articles 6-9 of the Protocol include mostly weaker language about the main protection responsibilities that were lobbied for by the NGOs and the inter-agency coalition during the Protocol's negotiations. Article 6 encourages states to protect victims’ privacy, to grant them information about court and administrative proceedings, and to enable them to voice their views and concerns during the criminal proceedings. It further suggests that states consider providing physical, psychological, and social recovery to victims of trafficking, including appropriate housing, counseling, and information about their legal rights, medical, psychological, and material assistance and employment, educational, and training opportunities. States are further asked to try to protect the physical safety of victims of trafficking. Article 7 recommends states to consider permitting victims of trafficking to remain in the territory of the receiving countries, temporarily or permanently, and to consider humanitarian and compassionate factors in the exercise of discretion on these matters. Article 8 requires sending countries to facilitate (preferably voluntary) return of victims of trafficking. Article 9 prescribes that states should endeavor to create information and mass media campaigns to raise awareness to the issue, as well as pursue social and economic activities and research to prevent and combat trafficking. The article further requires states to take or strengthen measures "to alleviate the factors that make persons, especially women and children, vulnerable to trafficking, such as poverty, underdevelopment and lack of equal opportunity."
Putting the mostly unbinding language of the Protocol in these articles aside, the human rights aspects of the Trafficking Protocol present a framework to combat trafficking through dealing with the vulnerabilities that lead to trafficking,
 and developing a victim-centered approach that includes protection and assistance to victims after they exited the situation of exploitation. The framework reflected in these provisions contains important preventive and protective measures regarding the pre-trafficking stage and the post-trafficking stage but includes no prescription regarding the working conditions in the labor sectors into which people are trafficked, and pay no attention to the structural labor market elements that enable trafficking.
 
This human rights frame to anti-trafficking is further evident from best practices documents of NGOs, public-private, and state anti-trafficking initiatives from recent years. Reports describing best practices to combat trafficking in the European Union, India, Africa, Euroasia, and the United States,
 present a wide array of programs and policies, that were implemented to combat trafficking by various NGOs around the globe. All of these collections of best practices reflect an approach that focuses on a mix of pre-trafficking prevention, and post-trafficking identification, protection, assistance and voluntary repatriation. These documents suggest that the scope of protection imagined by the anti-trafficking programs today, in most of which human rights NGOs are involved, would mostly begin at the moment an exploited worker is designated as a victim of trafficking, and does not extend to the trafficked person’s situation, working conditions, and industry practices, prior to their identification by the authorities.
 

The reports show that a relatively new trend in NGOs anti-trafficking efforts is a focus on the demand
 side of trafficking. An emphasis on demand could have been a space into which labor market policies could have been introduced. As Gallagher notes "research confirms that demand for trafficked persons' labor or services is absent or markedly less where workers are organized and where labor standards… are monitored and enforced." 
 Yet the policy focus on the demand side of trafficked labor is not couched in terms of labor market regulation, standard setting and rights enforcement, but rather in terms of criminalization that targets end users/clients/customers when the declared goal is to 'end demand'.
 Such a goal makes sense, if at all,
 only in relation to the sex industry, where some feminist groups call to follow the steps of Swedish legislation,
 and argue that prostitution can be eliminated if policy focuses on prosecuting and punishing johns.
 The goal of ending demand seems implausible if we think about consumers of more conventional goods and services such as vegetables, houses, or domestic work. Indeed in my research I could not locate any projects that pursue such an 'end demand' goal in other labor sectors.
 These reports show that the anti-trafficking work of NGOs, a decade after the Trafficking Protocol was adopted, pays little attention to the structural labor market aspects of trafficking.

 Following ratification of the Trafficking Protocol and in attempts to comply with TVPA required minimum standards, many countries around the world passed anti-trafficking legislation and developed anti-trafficking policies. The international crime frame of the Protocol coupled with the victim-centered approach of human rights organizations, led to the diffusion anti-trafficking legislation and policies among many countries with significant uniformity.
 First and foremost, the transnational crime frame in the Protocol,
 coupled with the TVPA's emphasis on prosecution led many countries to criminalize trafficking in persons.
 Yet the human rights frame exerted significant influence as well, with many countries adopting similar victim assistance programs, and funding human rights groups that would provide such services.
 In this process, various assistance and protection practices became commonplace. Three particularly important developments are the protection of victims of trafficking from criminalization due to their undocumented status,
 creation of victim shelters,
 and forming special visa regimes for victims of trafficking.
 Although states rejected the attempts of human rights organizations to include provisions on all three issues in the Protocol, it seems that many states, with the lobbying and assistance of human rights NGOs,
 have since adopted laws and policies that promote all three.
Anti-trafficking regimes in many destination countries grant some important rights to exploited workers who are identified as victims of trafficking. I will describe briefly what a trafficked person can expect to encounter under the most generous victim-centered, human rights informed, anti-trafficking regime. Upon meeting a representative of the state (namely an immigration or police officer) the worker is supposed to go through an identification process, which usually includes an interview, in which her story is told.
 If the worker is designated as a victim of trafficking she is usually given a "reflection period" to consider whether she wants to be involved in a criminal proceeding and testify against her traffickers. During this time she is given housing (often in a designated victim shelter, sometimes in detention conditions and others in an open shelter)
, medical attention, psychological assistance, and legal counsel, as well as an option to begin occupational training and study the local language. After the short grace period, if the victim does not cooperate with the prosecution she is repatriated (deported). If she is willing to testify against her traffickers and cooperate with the prosecution, the most generous schemes grant residence and working permits for the period of the trial.
 In the U.S. a victim who received a Trafficking visa (T-Visa) can, after several years, begin a process toward naturalization, and bring her spouse and children into the country as well.
 In most countries she can stay in the country until the end of the trafficker’s trial, after which she is repatriated.
 Since trials may take several years even the less generous visa arrangement may guarantee victims of trafficking the ability to stay and work legally in the country for a considerable period of time.
This set of privileges granted to victims of trafficking is significantly more generous than any other system currently at place concerning undocumented workers, smuggled persons, refugees or 'run of the mill' exploited workers. If they are willing to cooperate with the prosecution, trafficked persons are granted protection, rehabilitative assistance and often a desired immigration status, as well as social rights to housing, health and, at times, education. This is, of course, the best case scenario. In reality there are many cases of misidentification of victims of trafficking, various human rights violations and abuse in shelters, an instrumental treatment of victims as mere witnesses, bureaucratic hurdles in receiving services and assistance, highly restrictive policies and slow administrative procedures in relation to visas, and involuntary repatriation.
 And still, the existence of this anti-trafficking regime is an impressive achievement of the Protocol and its aftermath, granting rights to severely exploited workers where these did not exist before and preventing the high levels of impunity familiar from former periods. However, even at its best, a victim-centered human-rights-informed anti trafficking regime is focused on the individual pre- and post-exploitation, and disregards structural labor market aspects and worker empowerment in the exploitative situation.

This lacuna in the Protocol and its implementation in national anti-trafficking policies and on-the-ground NGOs, can possibly be explained by the strong association of trafficking with the sex industry. Given the intense controversy, during the Vienna process, over the issue of consent and whether prostitution is a form or work or a form of violence, it would have been politically impossible to include in the Protocol provisions that would require the extension of labor and employment rights to labor sectors that are prone to trafficking. In the years since the Trafficking Protocol's implementation the focus of anti-trafficking policies on the sex industry remained,
 possibly steering involved human rights organizations and states away from focusing on other structural labor market issues. The focus on labor issues would have, most likely, been more dominant if programs focused on labor trafficking – such as agriculture and construction - that in many countries are prone to include trafficked labor.
 A plausible hypothesis is, therefore, that due to the association of trafficking with prostitution, the focus of the TVPA report on sex work, at least until 2006,
 and the preferences of donors, 
 a labor perspective did not become an integral part of the human rights policies pursued in the fight against human trafficking.
Data collected about the operation of national anti-trafficking policies today suggest that the regime described above tends to lead to the designation and provision of assistance, service, and protection mostly to those trafficked into the sex industry.
 In countries that adopted victim centered practices awareness to the vulnerability of migrant sex workers, significantly increased leading to easier designation of trafficked sex workers, in relation to workers in other labor sectors.
  Numbers of designated victims of trafficking around the world show that the great majority of designated victims of trafficking are women and girls.
  It may very well be that women are more vulnerable to trafficking than men, yet the low numbers of designated male victims of trafficking suggests that male/labor trafficking is not appropriately addressed by the current framework.
 It therefore turns out that the term trafficking has a gendered aspect. In her research about labor migration and trafficking Therese Blanchet identified the current understanding of trafficking as directly related to the construction of gender and femininity. She says:
One man we met in Kuwait in the course of this study explained that men could not be trafficked because "a man can sleep anywhere at night".  He was referring to a construction of male sexuality, which makes men unrapable, and untraffickable. He is associating trafficking to a kind of vulnerability inherent to women's nature (read bodies) and a corresponding invulnerability in men is a common assumption… Positing as a premise that men migrate, while women are trafficked, is a normative statement about gender wrongly taken as a “fact”.

The gendered aspect of trafficking is further exemplified by the victim's shelter model, that became dominant in anti-trafficking regimes. As mentioned earlier, one of the recommended best practices and common practices adopted to support victims of trafficking is the creation of a victim's shelter in which victims are supposed to stay during the period of their traffickers’ trials. Anecdotal evidence from Israel, suggests that men prefer not to use trafficking shelters.
 In Israel in 2008 a shelter for male victims of trafficking was created, following the model of the women's victim's shelter. Since its establishment very few men have used the shelter, and those who did, did so for short periods of time.
 The shelter model assumes a victim who needs rehabilitation, support, and protection. Yet, it turns out that some victims of trafficking, and particularly those who willfully migrated into the country of destination to work but due to their vulnerability as undocumented migrants found themselves trapped in a situation of trafficking, are mostly interested in finding work with better, non-exploitative, and decent working conditions.
 This is true for both male and female victims of trafficking outside the sex industry as well as for those in the sex industry.
  
By pointing out that victims of trafficking are interested in decent work I do not want to understate the harms they suffer. Victims of trafficking suffer severe harms that should be addressed by the state. Yet this fact does suggest that the type of support offered by the current trafficking paradigm, answers only part of the problem. It does not offer victims any tools to help them improve their exploitative working conditions and change employment practices in precarious labor sectors. It assumes that workers/victims need to be removed from their exploitative place of work, and rehabilitated by receiving treatment for their physical and psychological harms. Such a therapeutic approach caters to important needs, and coupled with the social rights (housing, clothing, education, etc) and the legal (even if temporary) status granted by the permits, the anti-trafficking regime asserts the victims’ dignity and humanity. Yet, by focusing on the rehabilitation of victims it overlooks the structural economic conditions that are the cause workers' vulnerability, and it fails to address the victims' economic needs. This omission can be filled by incorporating a labor framework into the human rights framework regarding trafficking.
Incorporating the labor framework into anti-trafficking regimes means shifting attention from rehabilitation and individual harms to power disparities between victims and traffickers, and to the economic and social environment in which they operate. A labor framework offers a different set of tools in an attempt to remedy this different set of concerns, namely extending individual and collective rights to workers. This might seem farfetched to some readers – could labor rights help slaves? My answer would be 'not always.' Indeed this framework is probably not relevant to child trafficking, or in cases of extreme forms of slavery and subordination.
 But it can be relevant to many other cases in which trafficking manifests itself predominantly as a severe violation of workers' rights. Indeed, as the ILO 2009 Global Report asserts, traditional labor and employment mechanisms of labor inspections, awareness to workers' rights, and effective freedom of association, have significant underutilized potential in national plans to combat forced labor and human trafficking.

However compelling the explanation that the current anti-trafficking regime's preoccupation with sex industry exploitation has steered it away from the needs of severely exploited workers in other labor sectors and structural labor concerns, in what comes next I argue that it is not only the capture of anti-trafficking by the issue of prostitution that led to this absence. Rather, there is a conceptual tension between labor rights and human rights concerning trafficking. The two frameworks pursue different goals, operate under different assumptions, and use different strategies. In the following Part I point to the divergence between a labor rights and a human rights perspective on trafficking, setting aside aspects of the current anti-trafficking regime that are predominantly determined by national (border-related) interests and the transnational crime framework. Obviously, any strategic discussion about incorporating labor rights into the current anti-trafficking regime must take into account the interests of states.
 I will return to that in the final part of the article, when I will explore the feasibility of adopting a labor framework to human trafficking. 

IV. Prospects of Co-Existence?
The case of trafficking exemplifies the tensions between labor rights and human rights and calls to question the ability of the two frameworks to complement each other and co-exist. While theoretically a symbiotic relation between the two frameworks is, perhaps, conceivable,
 the case of anti-trafficking reveals the ways in which the difference in assumptions, goals, and strategies between human rights and labor rights, in a particular political context lead to acutely different commitments. 

The human rights and labor frameworks to trafficking diverge along three main axes. The first difference relates to assumptions of agency or victimhood of trafficked persons. The different assumptions lead to different approaches to the needs of trafficked persons that are tended to in anti-trafficking regimes. The second difference revolves around conceptualizing exploitation in the context of trafficking as part of a continuum of labor market practices, or as an exceptional and distinct crime. The different conceptualizations lead to the identification of different sets of goals of anti-trafficking regimes. The third difference, resulting from the previous two, is the difference in strategies pursued to bring about change. These three axes of difference suggest that in the context of trafficking, the labor rights framework cannot simply complement the human rights framework. Rather, the incorporation of the labor rights framework requires re-thinking and re-negotiating some basic tenets of the current human rights framework to trafficking. 

a. Assumptions about Agency and Victimhood 
Understanding trafficking as an issue of vulnerable labor migration, rather than a human rights violation, entails a focus on vulnerable migrants as agents.  The current anti-trafficking regime views victims of trafficking as innocents that need to be rescued from the hands of criminals.
 The labor framework requires conceptualizing exploited workers (victims of trafficking) as agents of change, and as parties who can negotiate change in their workplace, rather than merely exit it.
 The labor framework therefore directs our attention to policies that empower workers in their work environment through labor rights tools, including the application and enforcement of protective employment legislation and collective action, that can increase workers bargaining power in relation to their employers in exploitative work environments.
An example of the inadequacy of the current anti-trafficking framework to vulnerable workers interested in improving their working conditions can be seen in the case of RESPECT, a network of self-organized migrant domestic workers’ organizations in Europe. The network's goals are achieving decent, dignified and safe working conditions for domestic workers, empowering workers to claim their rights as workers, and the regularization of domestic worker migration.
 Helen Schwenken documented the choice made by RESPECT members between the two frameworks. 
Migrant domestic workers are seen as one of the groups vulnerable to trafficking in the European Union.
 As a result one possible source of funding for the network's activities was European Commission funding for anti-trafficking programs.
 Schwenken shows that the group decided to disassociate from the concepts of trafficking and “domestic slavery” finding that the language of trafficking and victimhood did not resonate with their goals of worker empowerment and structural labor market transformation. RESPECT members found that the trafficking framework treated exploited workers as victims who require rescue and rehabilitation, rather than assistance in achieving decent employment.
 The network discovered that in order to make the current trafficking framework work for them they would have to focus on the worst cases of rape, torture and extreme violence that occur in some domestic work settings, bring individual cases to court in order to achieve the designation of victims of trafficking, and then receive temporary residence permits. While this path might have proven to be effective for some workers, they believed it would end up harming their long term collective goals and delegitimize safer mechanisms of irregular migration.
 The choice made by RESPECT exemplifies the incommensurability of the individualized victim-centered, human-rights-informed anti-trafficking regime with the goals of transforming labor sectors through collective action and the introduction and enforcement of labor and employment rights.
As the RESPECT case shows, viewing workers as victims or agents is not merely a symbolic gesture. It leads to different approaches to the needs of trafficked persons. While the victim-centered anti-trafficking approach focuses on individual rescue, rehabilitation, prosecution and service provision, and usually ends up in repatriation, a labor approach focuses on collective struggles towards structural labor market changes, that will increase workers' ability, individually and as a group, to migrate safely into destination countries and once employed, bargain for decent working conditions.
Viewing exploited migrant workers/victim of trafficking as agents has a significant strategic downside. Assuming volition and willful migration into countries of destination for work purposes taints the assumption of innocence that currently plays an important role in narratives about trafficking.
 Despite the fact that the Trafficking Protocol definition clearly states that a victim's consent is irrelevant when one of the forbidden means was used (coercion, deception, abuse of power, etc.), in many contexts it seems that it is the victim's alleged passivity and innocence that justifies the unique state protection and support offered by national anti-trafficking regimes.
 Adopting a labor framework and treating workers as active agents who may be able to take control over their employment situation may therefore weaken popular support of the extension of rights to victims of trafficking. 

Yet, at the same time, focusing on agency rather than victimhood brings the "myth" of trafficking closer to the reality of labor exploitation in the lives of many exploited migrant workers.
 Furthermore, it opens a plethora of new and possibly effective ways to transform precarious and exploitative industries and improve working conditions through workers' direct action and involvement, often with the help of third parties such as local labor unions or workers’ rights centers.
b.
Trafficking as Exception or Escalation?
 A second element of the divergence between the labor and the human rights frameworks is that while the human rights strategy tends to treat trafficking as a distinct and exceptional situation, the labor rights perspective locates trafficking on a continuum of labor-exploitation phenomena. From a labor perspective, the difference between an exploited worker and a victim of trafficking is not a difference in kind, but merely a difference in degree: while all forms of labor entail some degree of human commodification that protective employment legislation, welfare state policies, and labor rights aim to reduce,
 forced labor and trafficking manifest perhaps the most extreme untampered forms of such commodification. Viewing trafficking as extreme exploitation of worker vulnerabilities reveals the common labor market dynamics that enables the extreme exploitation and commodification of trafficked workers. Such a formulation leads to greater engagement with the underlying economic and legal background conditions that enable and produce extreme labor exploitation. 
Common practices of exploitation of migrant workers are often associated with the informality and underground nature of their work, and accordingly the partial reach of law into their work relationship.
 Indeed, undocumented unskilled migrant workers are the closest of all workers to experience the “raw” powers of an unfettered market in which their own bargaining position is nearly the sole factor determining their pay and working conditions, mostly unmediated by protective social legislation. Undocumented migrant workers' fear of deportation leads to their reluctance to complain to the police or other governmental agencies about violation of their human rights and workers rights, which makes them more vulnerable to exploitation. However, even if workers are willing to come forth and complain they may be formally excluded from some protective legislation, either because they are migrants,
 or because they work in sectors that have been excluded from protection.
 Moreover, recruitment and migration policies themselves may be the cause for workers vulnerability either because workers incur large debts or because guest-worker visa restrictions (if documented) create strong incentives for workers to continue working for an employer even under conditions of exploitation.
 
Understanding trafficking as an extreme case of structural labor market vulnerabilities, rather than as exceptional, one-off action of evil individuals leads to a different set of goals for an anti-trafficking regime. While elements of the current anti trafficking regime, namely prosecution and protection assistance, may be useful for deterrence and may encourage the cooperation of trafficked persons with the authorities, they do not deal with the structural elements that are the root cause of worker vulnerability in the country of destination. A labor perspective, on the other hand, focuses policy on the power disparities between workers and employees that enable severe forms of exploitation and commodification. It focuses our attention on the bargaining power different actors in a given labor sector possess and the way these are shaped by legal regulation, and sheds light on the spectrum of exploitation methods.
Like on the agency axis, perceiving trafficking as located on a spectrum of labor market exploitation also bears its share of strategic costs: it complicates the narrative of trafficking as "modern day slavery," a phenomenon that can be easily identified and contested, and reveals the commonalities between trafficking and other, more frequent and perhaps less blatantly immoral, exploitative labor practices. As such it implies that trafficking is not always a case of criminal-evil doers, but rather a situation brought about by market actors, affected by market forces, and shaped by social norms as well as legal regulation. This, in turn, may undermine the popular justification for the extension of unique and expansive rights to victims of trafficking. Specifically, governments' willingness to establish visa regimes for victims of trafficking assumes that the phenomenon of human trafficking is relatively rare and marginal so that establishing visa regimes will not transform a country's immigration policy and regulation of labor migration. However, a labor perspective that suggests that trafficking may be caused by structural reasons that are common to significant parts of whole labor sectors would challenge the assumption that trafficking is rare, extreme, and happens on an individual basis.
Yet, at the same time, complicating the human rights picture of trafficking brings with it a clearer understanding of the root causes of trafficking, and therefore a clearer vision on how to prevent trafficking (and subsequently, perhaps, also to reinforce the fight against worker exploitation in non-trafficked contexts), not only through criminal law, but through paying attention to labor market institutions and power disparities and the rules and regulations that shape them.

c.
Strategies for Change
Perhaps the deepest tension between the human rights and the labor frameworks concerning trafficking is related to diverging understandings of strategies for change and of law as a tool for social reform.
 The differences in this axis are directly related to the two previous axes. The contemporary anti-trafficking regime assumes trafficked persons are victims, rather than agents, and that trafficking is an extreme case of individual vulnerability and exploitation. As a result the goals of the anti-trafficking regime are to rescue individuals from traffickers, prosecute the traffickers, and assist and protect the victim. This is a highly individualized regime that focuses on ex-post assistance, and in which the victim, once assisted, remains relatively passive while being rescued, rehabilitated, and repatriated. The focus of the regime is on prohibition rather than regulation and on removing the individual from the harmful work environment, rather than on giving her individual and collective tools to transform it. 

In contrast the labor rights framework views workers as agents and accordingly envisions the possibility of an ongoing employment relationship and a bottom-up change. Furthermore, since vulnerability is understood as the result of structural power disparities, often common to groups of workers across labor sectors, the best perceived solution is a collective, rather than individual, setting of labor standards. The collective solution can be in the form of legislative protective employment standards, coupled with effective enforcement mechanisms that will guarantee individual rights, or through collective action in which workers manage to improve their working conditions and re-shape the workplace power relationships through collective bargaining. 

The three axes of divergence show that the absence of labor rights from the current human-rights-infused anti-trafficking regime is not solely the result of the 'capture' of anti-trafficking by the issue of prostitution. Rather, there are deep political differences between the two frameworks. The human rights framework is individualistic, victim-centered, treats trafficking as an exceptional crime, and looks to legislatures and courts as main institutional agents of change. The labor framework focuses on structural causes for power disparities, reveals the continuum of commodification in labor markets that is manifested at its extreme in cases of trafficking, and looks to collective action, bargaining, and standard setting as main venues for change. The deep tension between the human rights and labor rights frameworks suggests that in order to incorporate a labor framework into the current human rights framework to anti-trafficking significant adjustments to the current regime – both discursive and structural – will be required. To be sure, these adjustments would carry their measure of strategic costs compared to the currently dominant paradigm. The choice is therefore ideological in nature: it calls upon us to choose between competing visions of power distribution and distinct modes of agency. 
Under the current global order the incorporation of labor rights to anti-trafficking regimes seems unlikely. State interests in curbing migration in order to protect local workers in some sectors from competition, and yet guarantee cheap labor in other sectors, are stacked up against adopting a labor perspective to trafficking. The human rights perspective fits more comfortably with the interests of states. It allows the international community to take action against forced labor and other severe modes of exploitation on the one hand, while avoiding the need to deal with the structural problems that enable trafficking and the deep interests that benefit from it.

V. CONCLUSION

Anti trafficking instruments have created a regime that extends relatively generous legal rights to victims of trafficking. It offers victims of trafficking a set of protections unavailable to other exploited workers, migrants and refugees. Yet despite this significant achievement the current regime pays insufficient attention to the market and economic realities of the labor markets in which trafficking occurs. This gap can be filled by incorporating a labor framework into the current mix of human rights and transnational crime frameworks that animate anti-trafficking instruments and policies. However, as the article showed, the labor rights and the human rights frameworks do not easily complement each other. Significant divergence between the two frameworks exists around the issues of the trafficked persons’ agency or victimhood, the exceptional nature of trafficking among the varieties of exploitative market practices, and strategies for social change in face of a globalised economy. 
In order to effectively incorporate the labor rights framework into the current trafficking regime, therefore, basic tenets of the regime need to be re-conceptualized. Such reconceptualization reaches deep into core tenets of the trafficking regime and requires significant changes to the regime’s underlying assumptions and justifications: namely, the extension of unique rights to victims of trafficking, and to them alone, which is justified due to their presumed innocence and victimhood; the exceptional character of the trafficking experience; and the assumption of the individual nature of their harm. Taking the labor framework into account undermines these three core elements, and therefore risks weakening the current basis for the anti-trafficking regime.

And yet the anti-trafficking regime as it currently stands has little or nothing to offer to many severely exploited migrant workers, who seek empowerment in their work settings and seek improved and decent working conditions, rather than to be rescued, rehabilitated, or repatriated. For anti-trafficking efforts to become effective for these workers, and for it to have the potential to transform labor market realities within the trafficking context and perhaps even beyond, and address the root causes of trafficking (namely power disparities), the incorporation of the labor framework is necessary.
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